
STATE OF CALIPORNlA Arnold Scllwurzenegger, Go~jet.i~or 
DZPAR'TMBI.IT OF INDUSTRIAL RELATIONS 
O P ~ C B  OI:TI.IE Datnc'roq ' ' . 455 Golden Gate Avenue, Tcnt~Plooi 
San Francisco, CA 94 102 

Do~~nld C. Carroll, Esq . 
Law Offices of Carroll 6: Scully, Inc. 
300 Montgomery Street, Suite 735 
S ~ I I  Fra~~cisco, CA 941 04-1909 

Re: P~~bl ic  Worlcs Case No. 2005-025 
Canyon Zdte Dladging Proj ect 
Lalce Elsinore and Sa13 Jacinto M7atersheds A~ltllosity 

Dear Mr, Carroll: 

This collstitutes the deternlination of the Director of I~idustrial Relations regarding coverage of the 
above-refese~~ced project ~ulder Califonlia's prevailing wage laws and is made p ~ ~ r s u ~ t  to 
California Code of Regulations, title 8, section 16001 (a). Based on my ~.eview of the facts of h s  
case and an analysis of the applicable law, it is my determination that the Canjlon Lalce Dredging 

I 
Project ("Projecty7) is a public worlt subject to prevailing wage requirements with the exceptioll of 

a the off-hauling of the dredged material. The off-hauling is not a public woslc and, therefore, is not 
sabject to prevailing wage requirelnents. 

Facts 

Callyon Lalce is a water storage reservoir, owned by the Elsiaore Valley Mulicipal .Water District 
("EVMWD") and located between tlze Cities of Perris to the north and Lake Elsinore to the so~~.tll .  
T11e resel-voir is virtually s~ll~ound.ed by a privately owned residential development, ~vl~ic l i  has 
illcorporated itself as the City of Canyon Lalte ("City"). The resideritial property osvners folii~ the 
melnbership of t11eCanyol-i Lalce Property Owners Association ("POA"). 

fil 1968, Teniescal Properties, Incorporated (KIA's l~redecessor-ill-interest) entered into a 55-year 
lease with. the Te~izescal Water Comnpa~iy (EJJMMD 's predecessor-in-interest) . That lease let the 
exclusive riglit to use the reservoir ollly for boating, iislling and water sports, .while prollibiting the 
lessee fro111 lllalcillg ai~y use of it that would interfere wit11 the its ol~eratjon as a storage reservoir 
for a g i c ~ i l t ~ ~ r a ~  and do~~~estic  water. The lease also grants the lessee the right to dredge the 
reser\roir, subject to eel-tail1 conditions, 

f i ~  2000, tile .\toters of Califol~~ia passed Proposition 13, tlle Safe Drinking Mratel; C l e a ~ ~  Mrate~, 
M7aterslled Protection a l~d  Flood Protectiol~ Bolld Act, a~lt1iollizing ft111ding of $1.97 billioll for 
projects ~itlli l l  its pwview. Of the a~~tllorized fulds, $1 5 ~liillion was allocated to the Lalce 
Elsillore alld Sari .lzacinto Watersheds Prograni. Wat. Code, § 74104,100 et seq. Water Code 

i,,c --j- - - - - section-791 04~-110-~rovides--tl~at~~tl~e~f~1~1dsapp~opl'iated purs~lant to these provisiolls were to be 
- - - -  - 

~ - -~ 

"allocated to a joillt powers agency . . . for the inlpleille~~tation of ]?rogranls to illlprove the water 
quality alld habitat of Lalce Elsinore, and its back basin consiste11t wit11 the Lake Elsinore 
Managelile~lt Plan." 
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In 2000, pursualit to the above statute, a Joint Powers Agree~iient created tlie Lalce Elsillore and 
S ~ I I  Jaci~lto Watersheds Autl~ority ("LESJWA"). Tliis agreement was entered into by City, 
EVMWD, the City of Lalce Elsinore, the County of Riverside, the Everside Cou~ity Flood Colitrol 
and Water Conservation District mid the Saita h a  Waterslied Project A~ltliority. 

On May 3 1, 2003, the California Departnient of General Services approved a contract between tlie I 

California State Water Resomces Control Board ("Bo~I-d") and LESJWA, Tlie contract malces 
LESJWA the "contracto~~" to provide the Board s~bvention senlice to reliabilitate and inipro-\7e the 

I 

Lalce Elsillore Waterslied and the San Jacinto Watershed and the water quality of Lalce Elsillore. 
P~zrsuant to that contract, the Board issued Taslc Orders No, 8 and No, 8.1, providing for LES.TW7A 
to renlove 100,000 c~~bic  yards of sediment that had acc~unulated in the East Bay of Canyon Lake 
fiom San Jacinto Watershed storm runoff, Both Task Osders describe the "Scope of Woslc" as 

I 
I 

follows: i 

Canyon Lalte Dredging Project 1 
I 

Approximately 100,000 cubic yards of the 225,000 total cubic yards of sediment 
will be removed during the June 17, 2004, through March 31, 2006 perfoniia~ice 
period. The sediments will be pumped out of the lake by a self-propelled floating 
dredge to a dewatering site, . . . The dewatered sediment will be hauled to the Audie 
M111phy Ranch development property for disposal. Other land developme~lt sites 
may be used for disp.osa1 of dewatered sediment. The project %rill confonn with 
applicable rules, regulations, and permitting requirelnelits of local, state and federal 
agencies. 

Effective July 15, 2004, LESJWA, City and POA entered into an agreement providing that POA 
would do tlie work LESJWA contracted witli the Board to do. That agreement recites tliat: 

C. Ca~~yon Lalce is tributary to Lalce Elsinore. Canyol~. Lalce is owned 
and operated by the Elsinore Valley Municipal Water District ("EVMWTD") a 
Meniber Agency of LES JWA. EVMWD leases Canyon Lalce to tlie Caz~yon Lalce 
Property Owaers Association for recreation purposes. 

D. LESJWA has been awarded a $15 niillion galit fiom tlie Safe 
Drinking Water, Clean Water, Waterslied Protection md Flood Protection Bond Act 
of 2000 (the "Bond Act"). Pmsuant to the Bond Act, LESJWA and the Califorllia 
State Water Resources Control Board entered into a contract designating LESJWA 
as the p r o g r a ~ ~ ~  maliager for funds expended thereunder, 

E. After study, tlie Board of Directors of LESJWA fo~uid and 
dete~liiiaed that the water quality in Lalce Elsinore would be inij)roved if the bottom 
of Canyon Lalce was dredged of silt that lzas acc~~niulated as the result of 
stoniiwater inflows to tlie Lake. 
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Paragmph 3 of the agrcenletzt provides that: "Tlle ASSOCIATION shall perlorn1 the services 
seq~lired here~~~zder ill t11e ASSOCIATION'S own way as an ilzdcpe~~delrt contraclos, anc1 1101 as a11 
e~ilployee of LES JWA." 

POA esl;illates tile total cost of the Project lo be $26,755,559. LESTWA agreecl to contribute 
~ ~ ~ ~ ~ r o x i m a t e ]  y 5 1 -2 11iillion to the P ~ o j  ect . 

Before begilu~illg the worlt, POA obtained a required pelinit from tlle De1,altlzlelzt of tlze Ar1n)i. 
POA applied for the permit on February 23, 2004. Attached to the application was a "Canyon 
L&e East Bay Sedinle~~t Re11zo~7al Project Description and Worlc Plal~," ("Project Description") 
dated Septenlber 2003, prepared by PBS&.I! Tlis .document provides a detailed description of the 
wo1.k to be done. It explains that the dredge is a self-prop.elled floating platfo~m equipped wit11 a 
diesel e~zgiae-powered centrif~~gal punlp to rem0v.e the sediment from tlze laltebed. The ds.edgec1 
sedirned is co~lveyed from tlze dredge to the dewatesing site via a te~nporasy 8-incll pipeline. Tlze 
dredged sedinlent is dewatered by means of a solids conce~~trator and 33 gravity dewatering bins. 
The solids concentrator has three chambers with hopper bottoms, from wl~ic l~  the tl-Liclcened 
sedime~lt is discharged tlrougli a piping manifold to the dewatering bins. Tlze de~ratering process 
increases the concentration of the dredged solids from approxilnately 15 percent solids by volulz~e 

i when dredged to over 90 percent solids by volume inside the gravity dewatering bins. The 
dewatering equipment is located at the eastern-most reach of the lake, near the boat la~lncl1 faci.lity, 
covering an area of approxilnately 1.4 acres, The equipment is laid out so that roll-.off container 
tmclcs can be easily loaded for sediment hauling. The dewatered sedinlent is loaded onto tlze 
t~-~~clcs, hauled to the Audie Murphy Ranclz, and dumped, The Project Description states that a 
staff of five full-time employees was planned for the project: A supemisor, a dredge operator, two 
dewatering eq~lipnzent operators, and a roll-off container truclc driver. 

011 March 5, 2003, POA and Audie Murphy Ranch LLC entered into a11 'Xg-ree~nellt to Place 
Dredged Fill Material," vi~lzicl~ sets fort11 the tenns and conditiolis under wlzicl~ POA is ~~e~i l i i t ted  to 
deposit tlze dredged material at tlze A~~d ie  M~11phy Ranclz. This agreelne~zt does not provide for 
either l~asty to comnpensate tlze otller, but expressly provides that Audie Murphy Ralzcl~ LLC shall 
incur 110 costs or liability arising from or in connection wit11 the dredging woslt. 

Labor Code section 1773.' generally reqnires the paylzelzt of psevailiag wages to woslcess 
e111ployed on p~~blic worlts. Section 1 720(a)(l) defines p ~ ~ b l i c  worlcs to incl~i.de: "Construction, 
alteratioa, del~lolition, installation, or repair wofi done under co~ztract and paid for in ~ l l o l e  or in 
pa-t. out of public funds .. . ." Additionally, section 1720.3 provides: "For the lilnited pulyose of 
Article 2 (colmzlencing wi 111 Section 1 77 O), 'pr~blic worlcs ' also 111 cans the I~auling of ref~zse fro111 a 
public worlcs site to a11 o~ltside disposal locatioa, wit11 respect to colztracts involving any state 
agency . , . or ally political srlbdivision of the state." Section 1772 provides tlzat: ccM70~*lters 
- e1l~p1~~ed-b -co~ztractors-o3'-subco~z~~acto1~s~-in -the-exec~~tion of-ang c0ntrac_1'~f01.' public MIOT~C asc 

-- - 

' ~ u b s e ~ u e n t  statutory references are to the Labor Code unless otl~eswise indicated. 
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deemed to be elnployed ~lpoa public wok," Finally, under section 1 774, sucli contractors or 
s~ibcolltractors "sllall pay not less than the specified PI-evailing rates of wages to all wol.k[ess] 
elnployed in the exec~~tion of the contract." 

11: appears to be ~llldisputed tlld the dredging worlc entails alteration within the nzeazing of section 
17.20(a)(1). "To 'alter' is merely to modi.1~ without changing into solnethiilg else," and that ten11 
applies ''to a cllanlged condition of the s~lrface or the below-surlace." Priest 11. flousi7zg AzilhoritJ) 
(1969) 275 Cal.App.2d 751, 756. "Alter" as defined by Webster's Third New I~ltenlational 
Dictionary (2002) at page 63 is "to cause to becolile different in sonle particular cliaracteristic (as 
11?eas~lre, dimension, course, arrangement, or inclination) witllout cl~anging illto somet1lin.g else." 
Th~ls, with regard to land, under these definitions to alter under section 1720(a)(l) is to modifj, a 
p articirlar cllaracteristic of the land. The dredging woslc ilivolved here is p erfo~illed by renloving 
sediment from the bed of the lake with a self-propelled floating dredge. In so doing, the dredging 
nlodifies a particular cllaracteristic of the laid in that it expands the storage capacity of the lalce 
and increases navigability. As sucll, the dredging work meets the definition of alteration witllill 
the rnea~ullg of section 1720(a)(l). 

POA asserts that the Project is not being done "under contract" within the meaning of section 
1720(a)(l). In support of this assertion, POA notes that no "colitractors" are involved. Rather, 
POA is a private corporation using its own labor and equipment to dredge its own leased premises. 
According to POA, in order to satisfy the "under contract" element, the contract mn~lst contain a 
specification as to the lninimum number of cubic yards of sediment to be dredged or tlle price to be 
cl~arged for the hailling the dredged sediment, and there is no such contract specification here. 

Tllis contention must be rejected. The alteration is being done ulder two colltracts: tlie agreenzent 
betweell the Board and LESJWA; and the agreement among LESJWA, POA and City (acc~lrately 
characterized by LESJWA as "[tlhe tlree-party contract"). The fact tliat these agsee~~lents niay 
lack the above provisions mentioned by POA is immaterial to the status of the agreements as 
contracts. Tlze fact that POA is a private corporation using its own labor and equipnzent is likewise 
illmaterial. The same is tme of most public worlcs contractors. Here, contrary to POAYs assertion 
that 110 contractors are involved, POA itself is acting in the capacity of a contractor. 

LES JWA asserts that the Project does not meet the "~ulder contract" elenlent becailse it is not an 
"awardii~g body" within the meaning of section 1722 and this Depart~nent's regulations. Sect io~~ 
1720(a)(l) does not require a public entity to be party to a pa~ticula~ kind of contract, or any 
coiltract. See PW 98-005, Goleta Anztrnlr Statiou (Noveniber 23, 1998); PW 99-052, Lewis Cerzlel. 
SOT Eart17 Scierzces C~zst~uctio71. (November 12, 1999). Tliat section requires 0111 y that the 
alteration be done ~lnder contract, not tllat .the contract be awar.de.d by a p~lblic entity. Tile 
Attorney General has interpreted section 1720(a) as applying wllen public f~~ilncls are used to 
reiiz?burse construction costs irrespective of whetlier the col~structioa contract was awwded by a 
public "awarding body." 0p.Atty.Gen. No. 99-804 (83 Ops.Cal.Atty.Ge11. 231, October 23, 2000) 
at pp. 4-5. See also PW 93-054, Tusti77. Fire Station. (July 1, 1994). Accordingly, the Project 
e~~tai~~a1te~ati0~dbiie~~1~d=~c~ontract~~for~purposes-of section -1-7-20(a)(-1 j; - - - - - - 

- ~- -- 
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Tlze tlli~cl eleme~lt of section 1720(a)(l)'s definitiol~ of "public worlts" is tl1:1~t the work is "paid for 
ill dlole 01. in par1 out of pi~blic f~111ds." This Proj ecf is paid for ill 33511'1 O L T ~  of p~tblic f~inds in tlie 
for111 of a $1.2 l l i l l io~ py.. .ellt  fiom LES.TWA, LESJWA argues that the Project is a private walk 
of illlprovenlenf a11d tlla! partial funding from a grant of public f~lclnds does not lilalce it a public 
wo~lt. Tlle $12 lnillion gai1t is unquestionably a paylleilt of public f~111ds willin the meallillg of 
secti01-j 1 720(b)(l), wllicl~ defines the pllrase 'paid for in ~ l l ~ o l e  or i11 part ocd of p~lblic f~111Cls" to 
illclt~de "[tJhe paylllent of nloliey or tlie equi~lale~lt of money." This is consistent wit11 
lol~gstallding ~e~&-tmeni ilitespsetation. See, e.g,, PW 2001-054, Tauhindnuli Pad nncl Trail 
Project/Citji of Dunsmair (March 28, 2002) [whell co~~strilction and alteration on public lalld 
leased to a p~iivate organization is paid for in pad wit11 grants of public f ~ ~ n d s ,  t11e project is a 
public w OS~C] , 

Citing PW 2001-021, One IIurbor Plazc~, Sz~isul~ City Reclevelopnze~z~ Agelzcji (J~tne 24, 2002), 
LES;JWA argues that: 

Over its &year life, the dredging project is expected to cost more than $26 nlillio~l, 
all of which the POA will be responsible for, except for tlie $1.2 milliol~ grant made 
by LESJWA to the POA. Tllus, LESJWA's equity substantially exceeds its 
investment sucll that there is 110 net expenditure of "public filnds" on this project. 
(Alclufi & M7ysoclu letter of July 15,2005, at p.3.) 

hl this case, LESJWA has made 110 showillg that it will realize n;l~y retun] on im7estment. Tile 
mere fact that POA is putting .up most of tlie money do.es not mean that LESJMTA will recouy, the 
public filnds it is paying. Moreover, even if there were a factual basis for LESJMA's argugumel~t, it 
would.have no legal basis. The .fact that a public entity might in future yeass derive revenue frolx 
a project would not negate the fact that the project was paid for out of p~tblic funds. 

Thus, the Project meets all t hee  elements of a public worlc ~ulder section 1720(a)(l). It involves 
alteration done under co~lt~act and paid for in part out of public fimds. In addition to the alteration 
work involved in the dredging of tlie lalcebed, the scope of work for the Project also illcludes the 
dewatering of the dredged ll~aterial, the loadi~lg of the dredged material onto tr~lclcs and the off- 
llaulilzg of the dredged ~llaterial to the A~ldie Mnl-phy Rancll. Whetl~er any of this worlc is also 
subject to prevailing wagerequireme~lts t~mls 011 a11 analysis of sectio~ls 1771, 1772 and 1774. 

Wo1.k falls .v,litlzin the scope of sections 1771, 1772 and 1774 when it is "fi~functiolially related to the 
process of co~?sir~~ction" and "a11 integrated aspect of the 'flow' process of co~~structjon." See PW 
2005-03 7, Of-Size Tesli~~g c~7zcl~7zspecti071 Services, JZLTZ~IN U1zjJie.d School Disrrtcz - Gler~ A1107? 
fIig11 Sc11ool .(January 12, 2007), citing 0. G. Sc~7zso71.e Co. v. Deyt. of TTC~II .S~IOIIZCL~~O~I  (1 97 6 )  5 5 
Cal.App,Sd 434, 444, quoting Green v. Joizes (1964) 23 Wis.2d 551, 128 N.W.2d 1, 7. Tlle same 
test applies to the Lcprocess of alteration." Here, both the dewate~:ilig of the dredged material and 
tile loading of it onto trucks are fu~~ctionally related to, and a11 integrated aspect oc  the alteration 
process- -Tile-dredged---sedilnellt-is--i~lmediatel _pipedfr-om-t~ee_ted~dge - to -----_-P-~ the dewatez-ing -- 

equipnie~lt, and the dewdering bins are ananged so that the sediment car1 be pro~llptly and easlly 
emptied into tn~clcs for off-hauling as so011 as the dewatering is collll~leted. The u n i u t e ~ ~ u ~ ~ ~ t e d  
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operation of the dredge depends up011 the dewatering of the dredged lliaterial and the e~iptyillg of 
tlie dewatering bins. Tll~ts, the woskers perfolinilzg tllese taslcs are deemed to be enil~loyed in the 
execution of the public worlcs contract witliiii the mea~ling of sections 1 77 1 , 3 772 ancl 1 774. 

Regarding the off-ha~lling of tlie dredged material, a f~~r ther  analysis is ~equired, I17 0. G, Sc~7zs07i.e 
11, Dejjt, of Trn~zsportatio7z, S Z ~ T C ,  55 Cal.App,3d 434, .the Court of Appeal analyzed tlne 
circ~unstances ill whicl prevailing wages must be paid for 071.-lzaz~li71.g w o k .  As slated ill PM7 
2004-023, Richnzo~~ci-Siin Rcfael ~rik~e/~enico-~arti~i.ez Bridge/Sa~n Fm.cisco-Oakland Bny 
B~iclge and PW 2003-046, T/Tfest Missio71. Bay Drive B7eiclge Ret~ofit Projecl', Ci%y of Sc~n Diego 
(July 31, 2006) ("To~~boats"): ",S'c6rzso71e stands for the proposition that prevailillg wages are to be 
paid for ha~lling to a public worlcs site based 011 the individual worlter's 'f~~lnction' (wl~ether the 
ha~lling is from a dedicated site or the l ia~~ler  is involved in the inmiediate ilicolyoration illto the 
site of the materials hallled) . . . ." By similar logic, workers engaged in of-Jznz~lir7.g fi-om a public 
worlcs site generally are not engaged in the exec~ltion of the ,public worlcs contract within the 
meanillg of sections 1771, 1772 and 1774 unless the off-hauling work is "functionally related to 
the process of construction" and "an integrated aspect of the 'flow' process of constnlction." 0. G. 
So7zso7ze Co. Y. Dept. of Tra7zspo~tntio7z, supm, 55 Cal.App.3d 434, 444, quoting G7-eeri. v. Jolzes, 
supm, 23 Wis.2d 551, 128 N.W,2d 1,7.  

Tl~us, .only under the following limited exceptions is off-hauling work s~~b jec t  to prevailing wage 
requirements. Hauling within a single public worlcs site is s~~bject  to prevailing wages, whether it 
is for.the purpose of hauling materials, personnel, tools or equipment, because such worlc is closely 
tied to the constructioli process by vil-tue of the fact that it is perfonlied on-site. Hauling from a 
public worlcs site to a temporary, adjacent site set up for and dedicated to the public arorlcs site is 
subject to prevailing wages for the s m e  reason that on-41auling from a temporary, adjacent 
dedicated site such as a batcli plant or borrow pit was found to be subject to prevailing wages 
ullder ,.S'nrzso71e. I-Iauling Erom one public worlcs site to a second p~lblic woslcs site is subject to 
prevailing wages beca~lse the f i s t  site is similar in function to the temporary, adjacent dedicated 
site lulder Sn7zso7ze, Finally, prevailing wages are required for any ~roslc done by ha~llers 
participating in the construction process 011 the p ~ ~ b l i c  worlcs site, b ~ ~ t  11ot for off-ha~lling fsolll the 
site. As To~~boats, szprn, found, "wl~ell the l ~ a ~ l l e ~  leaves the pure ha~~ling role and participates in 
the on-site col~st~uctioli activity of illc01yoratio11 of the nlaterial Ila~~led, the worker is entitled to 
prevaililzg wages." The inverse proposition is equally true. mien the ha~ller leaves the pure 
lla~llilig role and pal-ticip ates in the on-site alteration or deniolition process of "de-i~~colporation" 
such as wlieli t ~ ~ ~ c l c s  are staged and loaded as material or debris is being excavatecl 01- relnoved 
fi .01~ the public worlcs site, tlie worlter is sinzilarly entitled to prevailing wages for sucli on-site 
~ o r l c , ~  

2 Tile psecedelltia] Decisiol~ 011 Adnlillisbative Apl~eal in PV\T 2003-049, PJ/iZlianzs Stl.eel JTicle17.ilzg, City OJSCLII Leci~~clro 

(August 23, 2005) affirilled the initial deterlllillation of January 6, 2005 regarding coverage of off-llaul work. Tile 
Jalluary 6, 2005 dete~mination has since been de-designated as precedeiltial. The deteinlination herein reiterates the 
Depar-mellt's longstanding view, as expressed in HTiZlia~~7s Stleeer Tf7ide.~i.irzg, that offLhauli~lg is genel-ally not covered; 

- - --- -~ -~ ~- 
it does not, however, carry forward-the-followin~-t\~o-exce~tio~~s enumerated-in lHM'illia~7zs St12eei- 7?i~Ie1zi17g+(-l !Lw1lere-- 
tllere is a specification ill a contsact that the hauling be acconlplislled in a specific manner or to a specific locatioa;" 
atld (2) "%&.ere the llauliz~g is to return such .things as tools, equipment or materials to the contsactol.'s facility." These 
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I-&re, tile dredged material is being hauled to the Audie Murphy Rall.cl1, a private de1lelop1~1e11t site, 
to be used as clean fill. The off-ha~~ling fiom the p.ilblic works site sll. Ca~~yon Lake to the Auclie 
MLII-JI~I~ Ralicl-I does 1101 constitute worlc done in the execution of the p~tblic w o k s  c01itrac~ 
because it does ~zot fa11 under any of the exceptions ~-roted above, Tlle off-Izauling is 1101 witl~in a 
sillgle p~1bl.i~ works site; ii is 1101 to a temporary dedicated, adjacent site; and, it is 1101 to a secollcl 
pnblic worlcs siteB3 

J-J~ additioll, the Legislatu1.e lliade another exception to the general rule against coverage of off- 
ha~lliag by e~lacting section 1 720.3 to define as 1,ublic worlcs the ofl-Ilmrliag of ref~lse from a 
public worlcs site to ail outside disposal location. The Anlericail Heritage Dictj.onary of the 
E~iglisl~ Languqge (New College Ed, 1979 at p. 1095) defines "reh~se" as: "hy t l~ i i ig  discarded 01. 

rejected as useless or wo~tl~less; trash; rubbi~li."~  ere the dredged niatesial is not being discarded 
as useless or w.ortllless b.ecause it is being p~l t  to use as clean fifill, Presented wit11 a silllilar factual 
situation, tlie Depastme~~t determined that: "Because the dirt excavated . . . is being p . ~ ~ t  to a usefi~l 
puspose, i.e., the covering of the garbage at the la~ildfill sites, it would not be considered refilse 
under tliese circunstances. A fact that clearly s~lpports tlds col~clusion is that [contractor] was not 
r;liarged for duniping the dirt at the lar~dfills." PW 2000-078, Rose)voocl Ave7zue/H!'illougIzbj) 
Avenue Sewer hterceptor, Cit'i ofLos Angeles (August 6 ,  2 0 0 1 ) ~ ~  Here, too, the fact that POA is 

I not being charged to dump the dredged material at the Audie M q h y  Ra~icll strongly s~lpports the 
' conclusion that the material is not refuse. Accordingly, the off-ha~~lhlg of the material does not fall 

witl1in:section 1 720.3's definition of "public worlcs." 

POA (contends that the Project is exempt fronl prevailing wages ~ulder sectioll 1720(c)(3), which 
states: 

two exceptions are incol~sistei~t wit11 the principles.set fort11 in Sfllzso7le that the hauling be fi~~lctionally related to, 
illtepated with, the construction process in order for it to be subject to prevailillg wages. Tl~esefose, the Decision on 
Administrative Appeal in JT4llianzs Streef fl'ic1elzi1zg is also de-designated as precedential. Accordillgly, it will 110 

longer be followed by the Director and sllould no lol~ger be collsidered guidance by the regulated 11ublic after the date 
of this deteriliadioll. 

To the exte~lt, if any, the roll-off container t~uclc driver leaves the pure hauling sole and participates jn 011-site 
acti\lities such as loadil~g the dredged material onto t l~e roll-off colrtainer truck, such on-site work 11erformed by the 
t~ucli driver is subject to prevailil~g wages eve11 tllough the off-l~at~ling perfornled by the sa111e tlucl: driver is not. 

'~11is Departlllel~t 11as long used the above definition. See PW7 99-059, Rozrte 30 /Isbesbs P41e Xemtoval h.qjecl, 
C(rlfo7*1lin De~~u~*tnze~zi o j  2.orz,~po7~tntion (March 20, 2000). See also PM7 2000-036, Cfrr~lson P ~ o p e r g ~  Site Lend 
Afected Soil Remzo~~c~l ruzd Disposal P~.ojecf (May 3 1, 2000): "Refuse is defined as 'the worfllless 01. useless part of 
sometliling' (Webster's Third New hltes~~atio~~al Dictionary(3d ed. 1967).]1. 1910)." 

'The Rosalvood Avenue detenlli~~ation found that the off-l~aulmg of the dirt to landfills did not 111eef section 1720.3's 
defillitioll of public works because the m a t e d  did not nleet the definition of refuse, The off-hauling was found to be 

I nonetlleless subject to prevailillg wages for it was deemed perfosllled in the execuliol~ of the p ~ ~ b l i c  works colltract 
2 - -- - - - 

ulldes se~i~~~1772~Gi~entheconclusion~ reached-herein that off-11auling generalljl-1s not done in the esecutioll of a - 
public works co11trac.t unless it falls within the limited exceptions noted above, ROSCM~OOC/ A~e7'11~1e's disc~ss io~l  of 
section 1772 as it relates to off-hauling, and any similar discussion of sectio~l I772 h~ other precede~~tial 
determinations, is disavowed. 
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If tile state or a political stlbdivisioll reinlb~~sses a private developer for costs that 
would ~ ~ o ~ n ~ a l l y  be borne by the p~lblic, or provides directly 01. indirectly a p.llb1i.c 
subsidy to a private development project t11at is de nzilli~nis in tlie context of tlie 
project, an otherwise prjvate developmel~t project shall not thereby becollle s~ibject 
to the requireme~~ts of this cllap ter. 

POA argues that t11e first exception of the above provision applies because tlie cost of tlie Project 
would aomally be borne by tlie p~1bli.c. It also colltends that t l~e seco~~d exception applies becat~se 
LESJWA's payment constit~~tes only 4.63 percent of the total cost and, tlierefore, "is de niillinlis in 
the colltext ofthe project," LESJWA llialces a silllilar "de minimis" arg~ullie~~t. 

Neither F OA nor LES JWA has provided any legal a~ltllority for their asse~tiolis that the te1111s 
"private developer" and "private development project" are applicable to tlie facts at hand. 
Webster's Third New International Dictionary (2002)) at page 6 1 8, defines "developer" as: 

[A] person who develops something, esp. habitually or as an occupation: as . . . b: a 
person who develops real estate, often one tliat improves and subdivides land and 
builds and sells residential st~uctures thereon . . . . 

The Legislature obviously used the phase "private developer" to refer to one who builds stmctmes 
on real estate, POA is acting in the role of a contractor, not a developer. Webster's Tl-Lird New 
Intenlational Dictionas)/, szpra, provides several definitions of "development." Tlie one most 
relevant to public worlcs is: "[A] developed tract of land, esp, a subdivision having necessary 
utilities (as water, gas, electricity, roads)." The dredging of a lalcebed does not fall witllin tlGs 
defillition, and is not a "development project" within the meaning of section 1720(c)(3). 
Moreover, the Project cannot be deemed purely private given Illat the lalcebed is owned by a p~lblic 
entity and the dredging serves tlie public purpose of expanding the storage capacity of the lalce. 
Accordil~gly, the exceptions set fort11 in section 1720(c)(3) do not apply, and il is t11erefore 
ullnecessary to determine whetl~er or not the public fulldillg illvol~red here is a reilizb~rsellze~~t for 
"costs that would llonllally be borne by the public" or is "de lniizilliis ill the context of t11e project." 

For the foregoing reasons, this Project entails alteration done under colitract and paid for in past 
out of public f~lnds. T~ILIS, tlle Project is a ptblic worlc subject to prevailing wage requirenie~~ts 
with the exception of the off-hauling of the dredged sedimeilt. The off-11aulillg is not done in the 
execution of a cont14act for public work witllil~ the llieani~lg of sections 1771, 1772 a ~ d  1774; it 
does llot meet the definition of "p~lblic worlcs" witl~in the mea~~illg of sectioll 1 72 0.3; tlie~.efore, the 
o ff-l~a~lling is not subj ect to prevailing wage requir enlent s . 
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I hope Illis dete~x~ination satisiaclorily answers yoru inquiry. 


